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DECI SI ON

MORGENSTERN, Menber: This case is before the Public
Enpl oynent Rel ati ons Board (PERB or Board) on exceptions filed
by the Los Angel es County Education Association, CTA NEA
(Association) to the attached proposed decision of a hearing
officer. The hearing officer found that the Ofice of the
Los Angel es County Superintendent of Schools (Ofice) did not
vi ol ate subsections 3543.5(a) or (d) of the Educati onal
Enpl oynent Rel ations Act (EERA or Act)l by transferring two

counselors in the Regional

'EERA is codified at Governnent Code section 3540



Occupational Program (ROP to positions as day-to-day
substitutes in special schools.

Applying the test stated in Carlsbad Unified School

District? (1/36/79) PERB Deci sion No. 89, the hearing offider

et seq. All statutory references are to the Governnent Code
unl ess ot herw se speci fi ed.

Subsections 3543.5(a) and (d) provide as follows:

It shall be unlawful for a public schoo
enpl oyer to:

(a) Inpose or threaten to inpose reprisals on
enpl oyees, to discrimnate or threaten to

di scri m nate agai nst enpl oyees, or otherwise to
interfere with, restrain, or coerce enployees
because of their exercise of rights guaranteed
by this chapter

- - - L] - - - L] - - - - - - - - - - - - -

(d) Domnate or interfere wwth the formation
or adm nistration of any enpl oyee organizati on,
or contribute financial or other support to it,
or in any way encourage enployees to join any
organi zation in preference to another.

’In Carl sbad, the Board stated, at pp. 10 and 11:

1. A single test shall be applicable in al
instances in which violations of section
3543.5(a) are all eged;

2. \Were the charging party establishes that
the enployer's conduct tends to or does result
in sonme harm to enployee rights granted under
the EERA, a prima facie case shall be deened to
exi st;

3. \Were the harmto the enployees' rights is
slight, and the enployer offers justification
based on operational necessity, the conpeting
interest of the enployer and the rights of the



found that the transfer of Anne Haffner did not harm enpl oyee
rights under EERA, and that though the transfer of Al ma M ardo
did result in slight harmto enployee'rights, such harm was
out wei ghed by the O fice's need to reduce staff and retain the
nmost highly qualified counselors. The hearing officer further
found that, even in the absence of their Association
activities, Haffner and Viardo would have been transferred. He
therefore dismssed all charges.

W find the hearing officer's statenent of facts to be free
of prejudicial error and adopt that portion of his decision as
the findings of the Board.

For the reasons set forth in the follow ng discussion, we
affirmthe hearing officer's conclusions of law as nodified

her ei n.

enpl oyees will be balanced and the charge
resol ved accordi ngly;

4. \Where the harmis inherently destructive
of enployee rights, the enployer's conduct
w Il be excused only on proof that it was
occasi oned by circunstances beyond the

enpl oyer's control and that no alternative
course of action was avail abl e;

5. Irrespective of the foregoing, a charge
will be sustained where it is shown that the
enpl oyer woul d not have engaged in the
conpl ai ned- of conduct but for an unl awf ul
nmotivati on, purpose or intent.



DI_SCUSSI ON

The hearing officer's decision in this case was issued

prior to the Board's decision in Novato Unified School District

(4/30/82) PERB Decision No. 210, which clarified Carl sbad,
supra. Under the Novato test, a party alleging discrimnation
W thin the nmeani ng of subsection 3543.5(a) has the burden of
showi ng that protected conduct was a notivating factor in the
enpl oyer's decision to take adverse personnel action. The
Board has recogni zed that direct evidence of notivation is

sel dom avai |l abl e and, therefore, has held that notivation may

be denonstrated circunstantially. |In accord is Republic
Aviation Corp, v. NLRB (1945) 324 U.S. 793 [16 LRRM620]. If

the charging party can raise, by direct or circunstantia
evidence, the inference that there is a nexus between the

enpl oyee's protected activity and the adverse personnel action,
the burden shifts to the enployer to show that it would have
taken action regardless of the enployee's participation in

protected activity. Novato, supra, and Wight Line, A Division

of Wight Line, Inc. (1980) 251 NLRB 1083 [105 LRRM 1169] .

The Transfer of Anne Haff ner

Haf f ner was one of ten counselors transferred to other
positions wthin Los Angel es County school districts as part of
a general ROP budget reduction. In order to determ ne which of
the existing 22 counselors to retain, the Ofice devel oped a

rating system applied to all counselors, based on eval uations



regarding their performance from i nmedi ate supervisors and from
communi cations on file from districts where ROP counsel ors

wor ked. No counselor retained received a rating of |ess

than 36. Haffner's rating was 26.

Haffner's rating was based in part on an eval uation by her
supervi sor at Pasadena Unified School District who indicated
that she had problens in relating to district staff, in
following ROP and district procedures and in counseling, in
that she had no total vocational counseling plan and did only
one-to-one counseling, no small or large group counseling.
Haffner's rating was also based on conplaints received by the
O fice about her performance during her five years as an ROP
counselor. Both Montebello and San Marino Unified Schoo
Districts had requested her transfer because of personality
conflicts and shortcomngs in her counseling perfornmance,
nanely, a preference for quasi-admnistrative matters and a

lack of interest in her job, respectively.

The Association contends that Haffner was transferred
because she, along with Alnma Viardo, were the two primary
Associ ation activists in the ROP program However, no evidence
in the record suggests that Haffner was singled out for
transfer because of her Association activity or that her
transfer was a result of anti-union aninmus by the O fice.
Haf f ner had stopped attending Association neetings in 1978,

nearly a year before the Ofice's staff reduction. Although



the O fice knew that Haffner was critical of the ROP program
and vocal about sone of the Ofice's policies at Board of
Educati on neetings, her transfer cannot be viewed as a
discrimnatory or disciplinary measure by the O fice. There
were Association nmenbers retained and Association nembers
transferred. Thus, no pattern of selection for transfer on the
basi s of union nmenbership was denonstrated. Furthernore, when
an ROP counseling position becane open shortly after Haffner's
transfer, both Haffner and Viardo were invited to apply for

it. Neither chose to do so.

Based on these facts, we find that the Association has
failed to show by direct or circunstantial evidence that
Haffner's protected activity was a notivating factor in the
Ofice's decision to transfer her.

The Transfer of Al ma Viardo

Vi ardo was active in enployee organi zati ons since she was
hi red by the Ofice in 1974 and was a negotiator for the
Association in 1978-79. The Ofice knew of Viardo's various
protected activities. Wile working at Santa Monica Unified
School bistrictL_Viardo was frequently absent for Association
nmeetings and other reasons. A dispute arose between Viardo and
her i mredi ate supervisor, M ke Fisher, about the reason for her
absences and her lack of prior notification when she was to be
absent.

Fisher wote a highly critical interim appraisal summary of



Vi ardo which was based in part on her absence from her job for
Associ ation neetings (protected activity). The Ofice used
this evaluation in determning Viardo's rating of 14, the

| onest of any of the 22 counselors. Thus, the Association has
met its burden of raising the reasonable inference that
Viardo's protected activity was a notivating factor in her
transfer.

The burden thus shifts to the Ofice to show that it would
have acted as it did regardless of the enployee' s protected
activity. The Ofice has shown that, regardless of Viardo's
Associ ation activity, she would have been anong those
counselors transferred on the basis of her counseling

per f or mance.

Fi sher's eval uation covered eight areas of concern,® only

3The eight areas of concern are as follows:

(1) Failure to develop realistic enroll nent
predi ctions for use in planning courses;

(2) failure to conduct effective, in-depth
counseling sessions with students;

(3) failure to communicate and work well

wi th enpl oyees of Santa Mnica H gh School
and Santa Monica Unified School District;
(4 lack of a system for self-evaluation of
ROP counseling and enrollnent efforts;

(5 enphasis on "best efforts" rather than
"bottomline results" regarding enroll nment,
attendance and resultant ADA; (6) |ack of
articulation with ower grade feeder schools
regardi ng the ROP program

(7) noncooperation with Ofice supervisors
and school district staff; and (8) use of
ROP phones for non- ROP busi ness.



two of which (failure to communi cate and noncooperation) relate

to Viardo's protected activities. Mreover, Fisher's

eval uation was only one of several factors considered in

Viardo's overall ranking. The Ofice had received several

conpl aints about Viardo's performance at various schoo

di stricts involving counseling deficiencies, including Iack of

attention to counseling, preference for admnistrative tasks,

and inability to make group presentations. Adm nistrators at

Pasadena and Santa Monica Unified School D stricts requested

her transfer. Except in the case of Haffner, no schoo

district requested the transfer of any other ROP counsel or.
Thus, the Ofice has denonstrated that, because of Viardo's

counseling performance as conpared to that of the counselors

retai ned, she would have ranked lower on the Ofice's rating

scal e even w thout consideration of her absences for

Associ ation activities. The fact that the Ofice invited

Viardo to apply for a vacant counseling position after her

transfer further refutes any inference of discrimnatory notive

I nterference Charge

The Associ ation argues that the transfer of Haffner and
Vi ardo, two Association activists, was "inherently destructive"
of enpl oyee rights and, therefore, interfered with enpl oyee

rights under the test articulated in Carlsbad, supra. The

Associ ation's contention is without nmerit. Though we have not

as yet specifically defined the term "inherently destructive,"”



we find no need for a definition here. The Association has
presented no evidence that the Office's actions tended to have
a chilling effect on the exercise of employee rights. HRA
does not guarantee employee activists a right to be insulated
from nondiscriminatory personnel actions. We have found that
the transfers here were nondiscriminatory, and we find no
interference with any employee right guaranteed by the Act.

We affirm the hearing officer's dismissal of the
Association's charge as to subsection 3543.5(a). No
independent evidence of a violation of subsection 3543.5(d) was
presented. Finding no violation of subsection 3543.5(a), we
affirm the hearing officer's dismissal of the Association's
charge as to subsection 3543.5(d).

ORDER

Based on the record before the Public Employment Relations
Board, the charges filed by the Los Angeles County Education
Association, CTA/NEA, in Case No. LA-CE-535 are hereby
DISMISSED.

Members Tovar and Jensen joined in this decision.
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STATEMENT OF THE CASE

On Cctober 9, 1979 the Charging Party, Los Angel es County
Educati on Associ ation (hereafter Association) filed an unfair
practice charge, contending that the transfer of Ann Haffner and
Al ma Viardo violated section 3543.5(a) and (d).! Hearings
were held before the above-naned hearing officer of the Public
Enpl oynent Rel ati ons Board (hereafter PERB) on June 10, 11, and
12, 1980; July 14 and 15, 1980; and August 1, 1980.

Al statutory references are to the California
Gover nnment Code unl ess ot herw se specified.



At the commencenent of the hearing the Respondent, Los
Angel es County Superintendent of Schools (hereafter Ofice) ,
m)véd to dismss the unfair practice charge on the basis of
mandatory deferral to arbitration. The Associ ation opposed the
notion. The hearing officer took the notion under subm ssion
for decision in conjunction with his decision on the nmerits.

On Novenber 24, 1980, the Association and the Ofice
subm tted simultaneous opening briefs. On Decenber 11 and
Decenber 15 the O fice and the Association, respectively, filed
closing briefs and the matter was thereupon submtted for
deci si on.

FI NDI NGS OF FACT

|. General Background

The parties stipulated that the Association2 and the
O fice are, respectively, an "enployee organi zati on" and a
"public school enployer” wthin the nmeaning of the Educati onal
Enpl oynent Rel ations Act (hereafter EERA). The Association is
the exclusive representative for certificated enployees of the
Office, including counselors assigned to the Regional
Qccupational Program (hereafter ROP) Division.

ROP is a cooperative occupational training program which

the Ofice operates on behalf of 25 school districts in

2The forerunner of the Association was SETA/ ACT-SS
(Speci al Education Teachers Associ ation/ Associ ati on of
Cl assroom Teacher s- Speci al Schools). Both will be referred to
as the Associ ation.



Los Angel es County. Participation in ROP by the districts is
voluntary. John E. Young has been the director of the ROP
since its inception in 1974.

In cooperation with the participating districts, ROP
provi des vocational instruction, occupational training, and a
variety of curriculum and gui dance services. The director,
assistant directors, clerical and accounting staff, area
coordi nators and counselors are enployed by the Ofice. The
school districts hire the vocational teachers and technicians,
as well as provide classroons and other facilities.

Each participating district also supplies a part-tine
adm nistrator to serve on an ROP Steering Commttee. This
group typically neets once a nonth and provi des recomendati ons
and input to the Ofice on the activities and functions of the
ROP.

ROP is funded on an apportionnent basis, based upon
positive attendance accounting. The program receives incone
for the actual nunber of enrolled students who attend ROP
cl asses each day (ADA). This differs from school district

funding which is based upon estinmated attendance.

Because ROP nust nmake advance conm tnents of expenditures
and services, proper screening and nonitoring of students to
insure that those enrolled in classes actually attend themis

critical to ROP's financial viability.



In late 1978, responding to pressures to reduce the
guantity of expenditures for the 1979-80 fiscal year, a task
force of the ROP Steering Conmittee was fornmed to prepare
recommendati ons on program reorgani zation. ROP Director Young
was an advisor to this task force. The need for the reduction
in expenditures was pronpted by several factors. The program
had originally been staffed for a goal of over 4,000 ADA for
the 1977-78 school year. ROP had operated, however, at only
around 2,700 ADA for the same school year. While the program
had exhibited strong growh in ADA each year, the State
Departnment of Education at that tinme decided to Iimt ROP to no
nmore than a 10 percent increase in programm ng for the next
year (1979-80). This created a situation where the program was
not going to be able to generate sufficient income to maintain
the current nunber and variety of staff on board. Wile the
County had made up shortfalls in the ROP budget for the first
few years, the director had been told that after the third
year, the programnust be self-sufficient. Finally, Young had
been directed by the Steering Commttee to reduce the anount of
overhead in ROP to assure that 60-65 percent of the budget
would go into the instructional area and vocational training.
At that time, only 46-48 percent of the budget had been going

into these areas.



The task force prepared several recommendations which were
circulated in a staff neno on February 20, 1979. On
March 2, 1979, the Steering Comrittee held a hearing to receive
input and conments on the recommendations. The task force
proposal s were subsequently forwarded to the Ofice of the
Superi ntendent which adopted a recommendation for a substanti al
staff reduction. As a result, ROP elimnated one of two
assistant directors, 2 of 8 coordinators, and 10 of 22
counselors. In conjunction with this, ROP hired 20 classified
technicians to provide support in the area of enrollnent and

attendance processing to the remaining 12 counsel ors.

Prior to making the decision as to which counsel ors woul d
be retained, the Ofice mailed, on March 6, 1979, a Notice of
Intent to Reassign to each ROP counselor. The letters were
sent out pursuant to the California Education Code requiring
that these personnel be notified of their next year's
assignment prior to March 15 of the preceding year.

Responsibility for recommending to the Ofice's assistant
superi ntendent which 12 of the 22 ROP counsel ors woul d be
retai ned bel onged to Young. |In making this decision, Young
testified that the two principal areas of input were:

(1) comunications fromthe districts that had been served by
i ndi vidual counselors; and (2) input fron1front-]ine ROP

coordi nators.



To assess the first factor, Young reviewed each counselor's
file for pertinent comunications as well as relying on his own
know edge and personal contacts with certain district
adm ni strators. Regarding the second factor, Young testified
that formal evaluations fromprior years were not useful in his
decision since the evaluators tended to rate all counselors as
"satisfactory" wthout sufficient differentiation anong them
Because formal evaluations for 1978-79 would not be prepared in
time, Young requested the coordinators to rank their current
counselors on a 0-10 basis for 4 criteria that he had
personally selected. These criteria were as follows:

(1) ability to relate to students; (2) ability to make |arge
group presentations; (3) ability to work as a teamnenber; and
(4) self-direction and notivation. Although Young testified

t hat conparison of these nunerical rankings accounted for
approximately one-third of the ultinmate decision, it is
significant that no counselor involuntarily renoved from ROP
had a nunerical score as high as the |owest score of any of the
retai ned counsel ors.

In June 1979 the O fice transferred Ann Haffner and
Al ma Vi ardo, counselors in the ROP Division of the Office, to
assignnents as day-to-day substitutes in the Special Schools
Division of the Ofice. Shortly thereafter, both Haffner and
Viardo filed grievances pursuant to the grievance procedure

contained in the collective bargai ning agreenent between the



O fice and the Association. The grievance procedure called for
arbitration. A hearing was held on January 21, 1980 before
Arbitrator Robert Leventhal who subsequently issued an award
recommending that the O fice had not violated the transfer and
reassi gnment provisions of the collective bargaining agreenent
by transferring Haffner and Viardo. Neither party sought
review of the arbitration award by the Ofice's Board of
Education, and thus under the express terns of the collective
bar gai ning agreenent, within 10 days it becane "final and
binding on all parties."

1. Ann Haffner

A. Enpl oynent History in_ ROP

Haf f ner was first enployed by the Ofice on
Septenber 10, 1974 as an ROP counselor for the Montebell o
School District. |In Decenber of that year, she was reassigned
to a joint position servicing both the South Pasadena and San
Marino School Districts. Followng the 1976-77 school year,
Haf f ner was renoved from the San Marino School District and in
its place was assigned duties at Pasadena Unified School
District, during which time she retained the South Pasadena
School District. ©On June 30, 1979, Haffner was reassigned out
of ROP as part of the general staff reduction. She is
presently a day-to-day substitute in the Special Schools

Division of the Ofice.



B. Union Activity

Prior to the representation election in the spring of 1977,
Haffner, along with other ROP counselors, forned the ROP
Counsel ors Association (ROPCA). Haffner served as secretary of
the organi zation. She requested perm ssion from Young to nake
ROPCA announcenents follow ng Young's ROP staff neetings.

After the election for exclusive representative, she becane
a CTA nenber and attended neetings until 1978. She also stayed
in contact with nearby ROP counsel ors, informng them about the
activities of the Association. Haffner attended an Associ ation
wor kshop on grievances as well as sone neetings of the County
Board of Education. In 1978, on an issue of sumrer pay for the
counsel ors, Haffner personally called each nenber of the Board
and wote a letter to Assistant Superintendent of Schools Ross
in opposition to Young's recommendation that counselors be
pl aced upon a two-nonth unpaid |eave during the sumrer. In
1979, Haffner responded in opposition to the recomrendations
for an ROP staff reduction by witing a meno to the Steering
Commttee Task Force and attending the March 3 hearing where
she spoke with Task Force nenbers and ROP Director Young. At a
subsequent neeting of the County Board of Education, at which
time the Board approved a reconmmendation to transfer 10 ROP
counselors and replace themw th technicians, Haffner and
Vi ardo spoke individually to nenbers of the Board in an attenpt

to di ssuade them from taking this action.



C. Decision To Reassign; Nunerical Rating

The lowest total numerical rating given to one of the 12
retained counselors was a 36. Haffner received a rating of 26
from her ROP coordinator, F. Honsberger. Although the evidence
reflects that Honsberger was aware of Haffner's prior position
in ROPCA, he testified that he was not aware that she was
active in the Association when he conpiled her rating in 1979.
The Associ ation presented no contrary evidence. Additionally,
t hose problenms with Haffner which Honsberger personally
testified to were consistent with conplaints of District
adm nistrators from the areas she had serviced.

Honsberger identified these problens as prinmarily her
relationship with District staff and her difficulties follow ng
ROP and District procedures. Wth regard to her actua
counsel i ng, Honsberger testified that she had no total
vocati onal counseling guidance plan and that he didn't see any
evi dence of anything but one-to-one counseling—no small or
| arge groups. Haffner did not deny the latter and as to the
former, testified that she was never asked to formulate such a

pl an.

D. District |nput

The O fice presented testinony by Young as to the
conmplaints he received from various district adm nistrators
t hroughout Haffner's tenure as an ROP counselor. As rebuttal,

the Association both attenpted to show Haffner's lack of blane



or responsibility for the specific incidents nentioned as well
as introduced letters, primarily from school principals and
Pasadena Unified School District adm nistrators, indicating
that Haffner had been a dedicated and desirable ROP counsel or.
However, there was no evidence presented to support a finding
that either (1) the circunstances underlying the conplaints
fromthe districts were tied to Haffner's participation in
protected activity, or (2) that Young knew or had reason to
know at the tine he used the conplaints about Haffner in making
his decision, that Haffner m ght have been w thout blame or
responsibility for sonme or all of the incidents underlying
those conplaints. This being the case, the accuracy w th which
district personnel interpreted certain incidents goes nore to
an issue of whether the Ofice made a sound decision in
deciding not to retain Haffner rather than the issue here of

whether it nmade a discrimnatory decision.

The maj or conplaint Young received about Haffner was her
problem in getting along wth others in the districts she
sérviced. Young testified that antebello Director of
Vocat i onal Education B. Stétler had verbal |y requested
Haffner's transfer fromhis district for just such a reason.
Stetler's role in her tfansfer was chal | enged by Haffner who
testified that Stetler had told her, "I had nothing to do with
it. | told themI| would have nothing to do with it." This

first transfer pre-dated any Association activity by Haffner.

10



Young received simlar critical coments from district
personnel in San Marino. The evidence reflects that Haffner's
probl ens there stemmed primarily from a personality conflict
with San Marino Hi gh School Career Center Supervisor Barbara
Bice. Although there was conflicting testinony as to which of
the two wonen was to blame for the conflicts, the evidence
suggests that Bice had been an enployee trusted and val ued by
San Marino H gh School Principal J. Rankin and that, in the
face of this severe personality conflict, Bice was in the eyes
of the principal, regardless of blame, sinply the nore
val uabl e, | ess expendabl e i ndi vi dual .

Young al so received input fromW Di ngus, superintendent of
San Marino Unified School District, that Haffner exhibited a
lack of interest in her job and a preference for
quasi -adm ni strative matters. Haffner generally denied this.
Young requested that D ngus put something in witing, and
D ngus consequently sent Young a letter dated May 5, 1977
requesting a change in ROP personnel. Young testified that
with the exception of Alma Viardo he never received any letters
requesting the transfer of any other ROP counsel or.

Young's final source of district input on Haffner was from
E. Waller, director of Career and Vocational Education for
Pasadena Unified School District which Haffner serviced for the
1977-78 and 1978-79 school years. Young received calls from

Wal | er where Wal |l er discussed problens such as Haffner's

11



concentration on quasi-admnistrative concerns, not
concentrating on the students, and not screening the students
for classes. Young also received a letter dated nearly three
weeks after Haffner had been notified of her reassignnent out
of the ROP, that Waller preferred that another ROP counsel or,
K. Moore, be retained rather than Haffner. Although the letter
said nothing really negative about Haffner, it did express a
conparative preference for Moore. The Association introduced a
letter fromWaller to Young witten in response to the Task
Force's February 20 request for input on their recommendations
where he stated that he was "very pleased with the counsel ors
as assigned to Pasadena Unified School District at the present
tinme." These were Moore and Haffner. This evidence supports
the conclusion that Waller would have preferred not to reduce

t he nunber of counselors, but if that was the decision, he

f avored Moore over Haffner.

[11. Al m Viardo

A, Enploynent History in ROP

Viardo was first enployed by the Ofice as an ROP counsel or
in Decenber 1974. She was assigned to the Pasadena Unified
School District to service Blair and John Miir H gh School s.
Foll owi ng the 1976-77 school year, Viardo was transferred to
the Santa Monica School District where she worked until the end
of Novenber 1978. At that tine, she was reassigned to the

Monrovi a School District. She renmai ned there until June 1979

12



at which time, pursuant to the ROP staff reduction, she was
renmoved from the ROP and reassigned to a teaching position in
speci al schools as a day-to-day substitute.

B. Uni on Activity

Prior to the election of an exclusive representative,
Viardo was a founder and active nenber of the ROPCA. She was
also a participant by invitation in SEERG (Superintendent's
Enpl oyee- Enpl oyer Rel ations Group), convened by Los Angel es
Superintendent of Schools Clowes. After the representation
election in the spring of 1977, participation in these groups
ended.

Viardo was invited to attend all executive board neetings
of the Association and, while the record is sonewhat uncl ear,
it seens she was an observer at three negotiation sessions
whil e a counselor in Pasadena. She has served on the grievance
commttee since 1976 (initially through ROPCA) and was a nenber
of the negotiation teamin 1978 and 1979. She attended
nunerous negotiation sessions with release tine while a
counsel or at Santa Moni ca.

Viardo was also involved in drafting remarks for the
Associ ation presentations before the Board of Education which
were critical of ROP administration policies. And she

conducted research for an Association job description project.

13



Each of her ROP coordi nators, Honsberger in Pasadena, and
Fi sher in Santa Monica, as well as ROP Director Young,
testified that they were quite famliar with the fact that
Vi ardo was an active Associ ati on nenber.

C. Absence for Negotiations

Testi nony appears throughout the record that Viardo's
frequent absences from her job site generated nunerous
conmplaints fromboth district and ROP staff. Viardo testified
that these absences were prinmarily because of her participation
in negotiations. Fisher testified to the contrary, stating
that very few of the absences related to union activity. The
anount was apparently sufficient, however, to warrant a
suggestion by Fisher that Viardo ought to consider giving up
the negotiations teamin order to spend nore tine on
rel ati onships with the district and ROP personnel. Thus,
regardl ess of the credibility resolution here, absences due to
negoti ations had an inpact on her overall relations with the

staff, at least fromthe perspective of coordinator Fisher.

Probl ens were generated by three facets of Viardo's
absences: frequency, lack of notice, and lack of site coverage.,
The only specific testinony regarding frequency was Viardo"s
that she attended at |east 10 negotiation sessions during the

nont hs of May and June 1978.
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Each party's testinony regarding notice went essentially
uncontroverted. For the O fice, Fisher testified that he
rarely, if ever, received prior personal notice fromViardo
that she was going to be absent from her work station. He also
testified that on several occasions this situation was
di scussed with Viardo wi thout result.

None of this was contradicted by the Association. Although
Viardo testified that she "sent [Fisher] nenpbs every tinme [she]
was away at negotiations,"” the record is insufficient to
determ ne whether this was notification prior to or subsequent
to the event. However, it was uncontroverted that the Ofice
itself sent out prior official notice of persons accorded
release tine to participate in negotiation sessions, and that
these notices were received by both Young and Fisher. Fisher
testified that although the notices may have been on his desk
prior to the event, since he spent considerable tine in the
field, he didn't actually see the notices until after the
event. = The sanple O ficial Notice produced by the Associati on,
however, casts doubt upon this inpracticability argument. That
notice was dated May 31, announci ng negotiations two weeks
hence on June 14. \While Viardo apparently made little effort
to personally notify her ROP coordinator, neither did the ROP
apparently respond to the situation by doing anything to

expedite its processing of the Oficial Notices.
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The Oficial Notices additionally indicated that if
substitutes were needed, they were to be provided in the usua
manner. ROP never provided for nor requested any substitutes
to cover Viardo's station. While Fisher testified that he
hi nsel f woul d have been the ROP substitute had he had prior
notice of an absence, another of Fisher's counselors,

M chael Pines, testified that on an occasi on when Fi sher had
prior notice, he did not, in fact, fill in as a substitute
counselor for Pines. Finally, as partial coverage for her
site, Viardo, when absent, would always |eave a note on her
wi ndow along with a sign-up sheet for students.

The Ofice's own testinony indicated that this problem
regardi ng absences was the biggest problemwith the district
and high schools in Santa Monica. And in his InterimAppraisal
Summary (1AS) of Viardo, Fisher indicated that this situation
influenced the letters witten by Santa Monica District
Supervi sor of Secondary Educati on Karadenas, and Santa Moni ca
H gh School Principal Pearson, (requesting her renoval from
Santa Monica School District) which nade up approximtely
three-sevenths of the witten district input in the record on
Vi ar do.

The evidence fromboth parties reflects that the subject of
absences due to negotiations was discussed several tines
bet ween Vi ardo and Fisher, especially during the last six

nmont hs she was in Santa Monica. For exanple, it went unrefuted
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that Fisher, at these tines, apprised Viardo of Young's concern
about this matter. \Where the testinony differs greatly,
however, is in regard to the tenor of these discussions.
Essentially, Viardo testified that Fisher told her on
several occasions that he wanted her to give up being on the
negotiation team and that she had to choose between
negoti ations and ROP. Fisher denied these statenents.
The focus of this conflicting testinony was a nuch
controverted private neeting between these two on
August 28, 1978. There, Fisher testified that:
The district was very disappointed in
particularly the area of enployee
relationships, district and high school
| evel, and the staff of this career center
And | suggested to Alma prior to the year
getting going on that perhaps she should
consider whether it is worthwhile that she
represent the union or perhaps with the
[ight of the district dissatisfaction the
need to spend nore tinme on relationships, et
cetera, that maybe she ought to consider
giving it up.
Viardo introduced her notes of the neeting indicating
Fi sher stated, anong other things, that (1) her efforts were
OK; (2) her performance was never the issue; (3) the problem
was the concern of he and Young about her union activities; (4)
that he wasn't going to stand for anynore of that negotiations
"crap"; (5) that he was giving her a choice, union activities

or ROP and there were no two ways about it; and (6) that in
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exchange for her cooperation, he would get Young off her back.
This conflict in testinony is resolved in favor of Viardo since
her testinony, from notes taken shortly after the neeting,
appears much nore specific as to precisely what Fisher said in
contrast to the nore general testinony of Fisher as to what he
"suggested" to Viardo.

D. I nterimApprai sal Sunmmary

In order to provide sonme kind of a final evaluation as well
as a guide for Viardo's new coordi nator, Fisher prepared an
Interi mApprai sal Sunmary (1AS) of Viardo on January 2, 1979,
covering the final period of her term at Santa Monica,

May 2, 1978 to Novenber 29, 1978. On January 17, 1979, Vi ardo,
Young, and Ed Roneo, CTA Consultant, nmet to review the I AS
because it was highly critical of Viardo's performance.

The I AS covered eight itens of concern. These areas of
concern included (1) Viardo's failure to develop realistic
enrol I nent predictions for use in planning courses; (2) her
failure to conduct effective, in depth counseling sessions with
students; (3) her failure to comunicate and work well wth

.enployees of the Santa Monica Hi gh School and Santa Monica
Unified School District; (4 her lack of a systemfor
sel f-eval uati on of ROP counseling and enrollnent efforts;

(5) her enphasis on "best efforts” rather than "bottom i ne
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results" regarding enroll ment, attendance and resultant ADA;

(6) a lack of articulation with |ower grade feeder schools
regarding the ROP program (7) her non-cooperation wwth Ofice
supervisors and school district staff; and (8) her use of ROP
phones for non-ROP busi ness use.

Two of the eight itens discussed focused on Viardo's
relationship with the district and ROP staff. A significant
factor used to appraise each of the two itens was the probl ens
generated by Viardo's absences.

In both the case in chief and in rebuttal, Viardo testified
that at the conference, she and Roneo rebutted and clarified
all the itens of the I AS, had brought docunentation to support
their rebuttal, had pointed out that the period of tinme stated
as being covered by-the I|AS was erroneously long and actually
covered one and one-half nonths; that Young agreed at that tine
that this IAS was not to go into Viardo's personnel file and
woul d not be used in any way; and that Viardo should prepare a
menorandum to himto that effect. The Association produced
that meno dated January 23, 1979 confirm ng any agreenent
reached in the January 17 conference. The Association also
i ntroduced Young's response dated January 31, which said that

his decision, except as to one item suggesting m suse of
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ROP tel ephones, was not to recall or consider nonexistent the

| AS. 3

3whet her Viardo and Roneo rebutted and clarified all the
itenms in the IAS is a matter upon which the parties disagree.
In any event, there is insufficient evidence in the record from
whi ch the hearing officer can conclude whether in fact the
itens in the IAS were rebutted and cl assified.

The Associ ation urges that Young agreed to not use the IAS
in any way and then subsequently reneged on his agreenent.
This, the Association alleges, is further evidence of Young's
discrimnatory treatnment of Viardo. The Association's own
exhi bits, however, betray its contention that Young agreed not
to use the IAS in any way at the January 17, 1979 neeting.

On January 23, 1979, Viardo wote to Young:

In accordance with the agreenent nade during
a conference |ast January 17, 1979. . . | am
sending you the neno requesting that all
copies of the "interimapprarsal sumary"

and the acconpanyl ng attachnents dated
January 4, 19/9 . . . Dbe recallTéed and

consi dered non-exi stént on thée 1ol T oW ng
grounds’ !

Pl ease notify &e.bJ &e&n.of QOGr.aétfoﬁ on
the matter as early as possible. Thank
you. [ Enphasi s added. |

On January 31, 1979, Young wote to Viardo:

. There seens to be anpl e support
docunentation for the appraisal and the
docunents or copies of the docunents were
[sic] attached to the appraisal that was
presented to you.

The information and recommendation referred
toin Item8 of the Appraisal wll be
renoved from the Appraisal and handled as a
separate item

My deci sion based on the information above

is not to recall or consider nonexistent the
I nteri m Apprai sal Summary presented to you.
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E. Decision to Reassign;, Nunerical Rating

The lowest total score received by one of the 12 retained
counselors was a 36. Viardo's total was the |owest of any
counselor, a 14. For the relevant period, Viardo had two
different coordinators, Fisher in Santa Monica and Sparks in
Monrovia. Although no specific rating was introduced, Young
testified for the Ofice that Sparks was "very pleased with the
work that was being done in Monrovia at that tinme." Viardo's
ultimate nunerical rating, however, was a conposite of
informati on from both Sparks and Fi sher.

Wtnesses for the Ofice presented contradictory testinony
as to how Viardo's ultimate score of 14 was derived. Young
testified that Fisher and Sparks each conpleted an individual
nunerical rating on Viardo. Wighing themequally, he averaged
the ratings by adding them together and dividing by two.

Fi sher, however, testified that when asked by Young to do a

nunerical rating on Viardo he replied that the Interim

It is therefore concluded, based upon Viardo's
January 23, 1979 neno to Young "requesting"” that the I AS be
recall ed and considered nonexistent and Young's
January 31, 1979 neno denying that request that Young did not
agree at the January 17, 1979 conference that the I AS would not
be used in any way.
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Apprai sal Summary spoke for his tine with Viardo. He testified
that the 1AS was the only witten input he gave Young.*

F. District |nput

Young testified that his District input came fromthree
sour ces.

The first source was E. Waller, director of Career and
Vocational Education for Pasadena Unified School District,
Viardo's first assignnent. In an April 25, 1977 letter to
Young, Waller requested Viardo be transferred from Pasadena
citing her lack of in-depth counseling, l|ack of vocational
gui dance, and preoccupation as a paper-producer. There were
al so attendant discussions between Young and VWaller on a
simlar vein. |In rebuttal, Viardo testified that in a
May 19, 1977 nmeeting about Waller's letter attended by
E. Lanbert, assistant superintendent of Pasadena Unified School
District, Wall er, Honsberger and Viardo, "M. Waller admtted
that he only got verbal input fromtw of the staff. And one
of the staff which he clained he got verbal input [fron], had

witten a letter on [her] behalf.. . . And M. Lanbert at,

“I'nresolving the Ofice's inconsistent testinony, it is
reasonable to conclude that the testinony of Fisher, the person
who prepared the IAS and presented Young with whatever data of
his was used in determning Viardo's nunerical rating,
woul d be the nore accurate. Accordingly, Fisher's testinony on
this point is credited and Young's testinony is not.
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during our confrontation asked, actually reprimnded M. Wller
for doing this." Viardo subsequently summarized the neeting in
a neno to Lanbert and requested that Young be apprised of the
out cone.

Young al so received input fromM . Pearson, principal of
Santa Moni ca Hi gh Schodl. He requested Viardo's transfer in a
Novenber 15, 1978 letter to Young, although he gave no specific
reasons. As stated before, Fisher testified that Viardo's
absences w thout coverage caused the biggest problens with the
hi gh school, and that that situation influenced the Novenber 15

letter.

Finally, Young received input fromM Karadenas, supervisor
of Secondary Education for Santa Monica Unified School
District. Young testified as to personal discussions where
Kar adenas conpl ai ned about Santa Monica not getting sound
vocati onal guidance and the considerable friction between
Viardo and the district staff. Fisher, testifying about his
frequent discussions wth Viardo about her role on the
negotiating team stated that a source of problens was that
when Vi ardo was absent, the other career center personnel were
aggravated that they had to continually field her phone calls
when they didn't know where she was. He testified that these

conplaints worked their way up to Karadenas.
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Young testified that Karadenas threatened to wi thdraw the
entire district fromROP unless Viardo was transferred. 1In a
Novenber 16, 1978 letter, he formalized that request.

| SSUES

1. Should the unfair practice charge in the
above-captioned matter be deferred to the grievance-arbitration
procedure contained in the collective bargaining agreenent
bet ween the Association and the District pursuant to section
3541. 5(a) ?

2. Was the involuntary transfer of Haffner from her
position as an ROP counselor to a position as a Special Schools
day-to-day substitute in violation of sections 3543.5(a) and/or
3543.5 (d)? |

3. Was the involuntary transfer of Viardo fromher position
as an ROP counselor to a position of a Special Schools
day-to-day substitute in violation of sections 3543.5(a) and/or
3543.5 (d)?

4. If the ansmer(s) to issues nunbered 2 or 3 is in the
affirmati ve, what is the appropriate renedy?

CONCLUSI ONS _OF LAW AND DI SCUSSI ON

1. The Unfair Practice Charge |In The Above-captioned Matter
Shoul d Not "Be Deferred To The Gievance-Arbitration
Procedure Contained In The Collective Bargal ning Agreenent
Between "The AsSocCi at1 on And The DI Strict Pursuant To
Section 35471.5(a)

The O fice argues that the above-captioned matter should be

deferred to the grievance-arbitration procedure contained in
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the collective bargaining agreement between the Association and

the Office pursuant to section 3541.5(a).®> The grievance

5Sec. 3541.5(a) states:

Any empl oyee, enployee organization, or

empl oyer shall have the right to file an
unfair practice charge, except that the
board shall not do either of the follow ng:
(2) issue a conplaint against conduct
prohibited by the provisions of the
agreement between the parties until the
grievance machinery of the agreement, if it
exi sts and covers the matter at issue, has
been exhausted, either by settlenent or
binding arbitration.

al so

The District orally raised the issue of deferral to
arbitration for the first time on June 10, 1980, the first day
of the adm nistrative hearing in the above-captioned matter.

The Public Enployment Relations Board itself ﬁronulgated
Rul e 32654 on the subject of Board Deferral and the Question of
Repugnancy and filed same with the Secretary of State on

June 18, 1980 which thereupon became effective on

July 18, 1980. Rule 32654 provides as follows:

Board Deferral and the Question of Repugnancy

(a) Objections to the issuance of a

compl aint pursuant to a prima facie charge
may be nmade on the ground that issuance of
sald conplaint is prohibited pursuant to
section 3514.5(a)(2) or 3541.5(a?(2) of the
Governnment Code. Objections shall be in the
formof a motion to deny issuance of

compl aint and nust be filed with the Board
within the tinme limts aﬁplicable to the
filing of an answer to the charge pursuant
to Section 32635(a).

(b) Upon such nmotion, the Board shall set
the matter for hearing, except that in cases
where there are no factual disputes, the
Board may |imt the parties to subm ssion of
briefs or oral argument.
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écz If it is determned that the Board nust
efer, the Board agent shall refuse to issue
a conplaint and dismss the charge pursuant
to Section 32630.

(dy If it is determned that the Board is
not required to defer, the Board agent shal

I ssue a conplaint pursuant to Section 32652,
including a witten statenent of the reasons
t herefor.

(e) The decision to issue a conplaint
pursuant to this Section may be appealed to
the Board itself within 20 days follow ng
the issuance of the conplaint by filing an
original and four copies of the appeal with
the Executive Assistant to the Board. The
appeal shall be in writing, signed by the
party or its agent, and contain the facts
and arguments upon which the appeal is
based. Service and proof of service of the
appeal pursuant to Section 32140 are
required.

(f) If the appealing party files a timely
appeal, any other party may file with the
Board itself an original and four copies of
a statement in opposition within 20 days
following the date of service of the

appeal . Service and proof of service of the
statement pursuant to Section 32140 are
required.

(g)  An unfair practice charge originally

di sm ssed under the deferral requirement may
be refiled within applicable statutes of
limtation, based on a claimthat the
grievance award resolution is repugnant to
the Act.

(h) The Board shall conduct a hearing on
the repugnancy claim After the close of
the hearing, a Board agent shall issue a
recommendation to the Board itself regarding
the repugnancy claim The recommendation
shal|l be concurrently served on all
parties. Each party may file with the Board
itself a response to the recommendation of
the Board agent within 20 days follow ng the
date of service of the recommendation

26



procedure contained in Article V, Section | of the agreenent
bet ween the Association and the O fice provides in pertinent
part as follows:

The decision of the arbitrator within the
l[imts herein described shall be in the form
of a recommendation to the Board of
Education. |If neither party files a request
to the Board [Board of Education] to
undertake review of the advisory decision
within ten (10) working days of its

i ssuance, or if the Board declines such a
request, then the decision shall be deened
adopted by the Board and becone final and
binding on all parties. |If a tinely request
for reviewis filed wwth the Board and
accepted by the Board, it shall then
undertake review of the entire hearing
records and briefs. The Board may also, if
it deens it appropriate, permt oral
argunents by representatives of the parties,
but only in the presence of one another.
Wthin thirty (30) working days after
receiving the record, the Board shall render
its decision on the matter, which decision
shall be final and binding on al

parties.

response shall be filed with the Executive
Assistant to the Board. Service and proof

of service of the response pursuant to
Section 32140 are required. The
recomendation of the Board agent together
with any responses filed pursuant to this
Section and the case record shall be
submtted to the Board itself for a decision.,

(i) If the grievance award is found to be
repugnant, the Board itself shall remand the
case, ordering the issuance of a conplaint
and the processing of the charge accordingly..

(J) If the award is found not to be

repugnant, the Board itself shall refuse to
issue a conplaint and dism ss the charge.
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Pursuant to the grievance-arbitration procedure described
above, a hearing was held on January 21, 1980 before Arbitrator
Robert M Leventhal who subsequently issued an award
reconmmending that the O fice had not violated the transfer and
reassi gnnment provisions of the agreenent by transferring
Haf fner and Viardo. Neither party sought review by the
O fice's Board of Education of the arbitration award, and thus
under the terns of the collective bargaining agreenent, within
10 days it becanme "final and binding on all parties.”

In the hearing officer's opinion, the Ofice's deferral
argunent places too nmuch reliance on the phrase "final and
binding on all parties" as contained in the above-quoted
portion of Article V, Section I. Careful exam nation of the
entire section in question reveals a classic advisory
arbitration clause whereby the arbitrator nakes a
"recommendation"” to the Board of Education, after which either
party may request the Board to undertake a review of the
recommendation, and thereafter the Board "shall render its
decision on the matter, which decision shall be final and
binding on all parties,” or "if neither party files a request to

the Board to undertake review of the advisory decision

Because the effective date of Regul ation 32654 occurred
subsequent to the Ofice's notion to defer, Regulation 32654
has not been applied in deciding said notion.
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within ten (10) working days of its issuance, or if the Board

decl i nes such a request, then the decision shall be deened

adopted by the Board and becane final and binding on al

parties."” [Enphasis added.]

When Arbitrator Leventhal issued his "reconmendation” to
the Board of Education regarding the grievances of Haffner and
Vi ardo, the Board was not bound by his award. Since neither
party requested the Board of Education to review the "advisory"
decision within 10 working days of its issuance, the decision
was deened "adopted by the Board [of Education].” Thus, in
reviewing the award for purposes of the Ofice's notion to
defer, the hearing officer is actually reviewing the Board of

Education's award.

The PERB itself has had opportunity to pass upon the

gquestion of post-arbitral deferral in Dry Creek Teachers

Association v. Dry Creek Joint Elenmentary School District

(7/21/80) PERB Decision No. AD-8l1a. 1In holding that the

Spi el berg6 standards are well within the contenplation of the
Educati onal Enpl oynent Rel ations Act's |anguage, PERB itself
announced that "PERB is required to defer to a nutual |
settlement or a '"binding arbitration' award pursuant to a

negoti ated procedure,.

6Spi el berg Manufacturing Co. (1955) 112 NLRB 1080 [36
LRRM 11527~
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It appears that Spielberg requires that the parties agree
to be bound by the arbitrator's or arbitration panel's award
rather than by an award of one of the parties, as in this

case. As the National Labor Relations Board (hereafter NLRB)

held in Spielberg;

In summary, the proceedi ngs appear to have
been fair and regular, all parties had
agreed to be bound, and the decision of the
arbitration panel is not clearly repugnant
to the purposes and policies of the Act.

[ Enphasi s added. ]

It is therefore concluded that a requirenent for
post-arbitral deferral is that all parties to the arbitration
proceedi ngs nust have agreed to be bound by the arbitral award
of the arbitrator or arbitration panel. Since the award in
guestion was "deened adopted by the Board [of Education]" and
only thereafter becane "final and binding," deferral to the
Board of Education's award would not be keeping with the
Spi el berg doctrine as affirmed by the PERB itself in Dry Creek,
supra.

The O fice further contends that the Association should not
be permtted to relitigate the factual issue of whether Viardo
and Haffner were equal to the 12 counselors who were retained
with regard to "educational program needs," "student welfare,"
and "other qualifications" under the doctrine of collatera
estoppel. The hearing officer concludes that the factual issue

litigated in the unfair practice case is somewhat different,
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however, since the criteria used by Young with respect to
rating the counselors nunerically were (1) ability to relate to
students; (2) ability to nake |large group presentations; (3)
ability to work as a teamnenber; and (4) self-direction and
notivation. Furthernore, to deny the Association its right to
l[itigate the factual issue of whether Viardo and Haffner were
equal in counseling abilities to the 12 retained counsel ors
would, in effect, partially defer to the advisory award
subsequent|ly adopted by the Ofice's Board of Educati on.
Deferral to such a grievance-arbitration process, as discussed
earlier, is inappropriate.
2. The Involuntary Transfer OF Haffner FromHer Position As An
ROP Counsel or To A Position As A Special Schools Day- To-Day

Substitute Teacher VWas Not In Violation O Sections
3543.5(a) And/ O 3543.5(d)

The test applicable for alleged violations of section

3543.5(a) was announced by the PERB itself in Carlsbad Unified

School District (1/30/79) PERB Decision No. 89 as follows:

To assist the parties and hearing officers
in this and future cases, PERB finds it
advi sable to establish conprehensive

gui delines for the disposition of charges
al l eging violations of section 3543.5(a):

1. Asingle test shall be applicable in al
instances in which violations of section
3543.5(a) are all eged,

2. \Were the Charging Party establishes

that the enployer's conduct tends to or does
result in some harmto enployee rights
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granted under the EERA a prima facie case

shal | be

deened to exi st;

3. VWhere the harmto enpl oyees' rights is

slight,

and the enpl oyer offers

justification based on operational
necessity, the conpeting interest of the

enpl oyer

and the rights of the enployees

wi || be balanced and the charge resolved
accordi ngly;

4. \Were the harmis inherently destructive
of enpl oyee rights, the enployer's conduct
will be excused only on proof that it was
occasi oned by circunstances beyond the

enpl oyer's control and that no alternative

cour se of

acti on was avail abl e;

5. Irrespective of the foregoing, a charge
will be sustained where it is shown that the

enpl oyer

woul d not have engaged in the

conpl ai ned-of conduct but for an unl awf ul
notivati on, purpose or intent.

*x * % * * % * % *x * % *x * % * % *x *

Unl awf ul

notivation, purpose or intent is

essentially a state of m nd, a subjective
condition generally known only to the
charged party. Direct and affirmative proof

is not al
However,

ways avail abl e or possible.
follow ng generally accepted | egal

principles, the presence of such unlawful
notivation, purpose or intent may be
established by inference fromthe entire

record.

The above-quoted test shall be applied in examning the

al l egations of section 3543.5(a) violations in both Haffner's

and Vi ardo's cases.

Application of

the Carl sbad test as descri bed above | eads

the hearing officer to conclude that Charging Party has failed

to establish that

the Ofice's conduct in transferring
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Haffner from her position as counselor to a position as a
day-to-day substitute in special schools "tends to or does
result in some harmto enployee rights granted under the

EERA." The evidence shows that Haffner, although active in
Association activities, had been the subject of severa
conmplaints regarding getting along with personnel at the
districts she serviced. While the Association presented
evidence to the effect that Haffner's personality conflicts
with district staff was not the blame of Haffner, there is
insufficient evidence to support a finding that either (1) the
ci rcunstances underlying the conplaints fromthe districts were
tied to Haffner's participation in protected activity, or (2)
that Young intentionally utilized inaccurate information in
conparatively ranking Haffner with other counselors. This
being the case, the accuracy with which District personnel
interpreted certain incidents goes nore to the issue of whether
the Ofice made a sound decision in deciding not to retain
Haffner rather than the issue before PERB of whether it made a
di scrimnatory decision within the nmeaning of section
3543.5(a). The soundness of the decision nmade by Young, in the
absence of discrimnation for reasons of protected activity, is
sinply a matter outside the jurisdiction of PERB. In reaching
this conclusion, no finding is nmade that Haffner was anything

| ess than a conpetent counselor. It is therefore concl uded

t hat, based upon the criteria used by Young in ranking al
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counsel ors, and due primarily to personality conflicts with
District personnel, Haffner ranked |ower than those counselors
r et ai ned.

Even assum ng one could conclude that the evidence supports
a finding that the Charging Party has established that the
O fice's conduct in transferring Haffner "tends to or does
result in sone harmto enployee rights granted under the EERA "

pursuant to Carlsbad, supra, it is concluded that the harmto

enpl oyees' rights is slight and that the Ofice's operational
necessity defense outweighs the slight harm occasi oned
enpl oyees' rights.

The record evidences several instances of conplaints by
districts regarding Haffner throughout her tenure as an ROP
counselor including conplaints from Mntebello and San Marino
School Districts requesting her transfer and the expressed
preference that another ROP counselor, K Moore, be retained
rather than Haffner as counselor at Pasadena Unified School
District. This input fromschool districts, taken in
conjunction with Haffner's relative nunmerical rating of 26
conpared to the lowest rating given to one of the 12 retained
counsel ors of 36, outweighs any perceived harmto enpl oyee
rights which mght ensue as a result of an active Association
menber's transfer from her position as a counselor to a

position as a day-to-day substitute teacher for special schools,,
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No independent evidence of a section 3543.5(d) violation
havi ng been presented and no violation of section 3543.5(a)
havi ng been established, no violation of section 3543.5(d) is
f ound.

3. The Involuntary Transfer O Viardo From Her Position As An
ROP Counsel or io A Speci al School s Day- To-Day Substitute

Teacher Was Nof ITn Violation O Sections s5543.5(a) And/ O

The question of whether Viardo's transfer from her
counsel or position to a position as a day-to-day substitute
teacher for special schools was in violation of section
3543.5(a) is conplicated by the fact that Viardo's transfer was
clearly, in part, a direct result of her exercise of rights
guaranteed by the EERA. Mich of Viardo's problens at Santa
Moni ca Hi gh School stemmred from her absences while
participating on behalf of the Association in negotiating
sessi ons between the Association and the O fice. These
absences caused friction between Viardo and district personnel
as they had to field her phone calls during Viardo's absences.
This tension ultimately led to admnistrators for the district
witing to the Ofice and requesting that Viardo be transferred
from Santa Monica Unified School District.

It is also clear that the Ofice's decision to not include
Viardo as one of the 12 counselors to be retained was notivated
by several other factors. On April 26, 1977, Waller had

requested in witing that Viardo be transferred from Pasadena
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Unified School District, citing her lack of in-depth
counseling, lack of vocational guidance, and preoccupation as a
paper - producer. There were simlar verbal conplaints from
Wal ler to Young concerning Viardo.

Viardo's nunerical ranking was the |owest of any counsel or,
a 14, whereas the |owest score received by one of the 12
retai ned counselors was a 36. Viardo's |low ranking was a
result, in part, of input from Santa Monica Unified Schoo
District since the interim appraisal sunmary was apparently
used in conmpiling Viardo's numerical rating. The |IAS, however,
covered a total of eight areas of deficiency, two of which
stermed from her problens at Santa Monica Unified Schoo
District: failure.to comuni cate and work well wth
enployees of the Santa Monica H gh School and Santa Mbonica
Unified School District and non-cooperation with Ofice
supervi sors and school district staff. As previously
di scussed, these problens appear to have devel oped in |arge
part due to Viardo's absences for negotiations. Qher areas
of criticismcontained in the IAS were Viardo's failure to
develop realistic enrollment predictions for use in planning
courses, her failure to conduct effective, in-depth counseling
sessions with students, her lack of a system for
sel f-eval uati on of ROP counseling and enrollnment efforts, her
enphasis on "best efforts" rather than "bottomline results”

regarding enrollnment, attendance and resultant ADA, her |ack of
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articulation with |Iower grade feeder schools regarding the ROP
program and her use of ROP phones for non-ROP busi ness use.
Thus, approximately one-fourth of the areas of criticismwere
affected by Viardo's absences due to negotiations, although it
should be noted that absences for negotiations was a concern,
in part, due to Viardo's lack of notice to district personnel
which is not a protected activity.

The National Labor Relations Board (hereafter NLRB) has
recently promul gated a causation test for mxed notive cases in
Wi ght Line and Lanoureux (1980) 251 NLRB No. 150 [105 LRRM
1169] :

Thus, for the reasons set forth above, we
shal |l henceforth enploy the follow ng
causation test in all cases alleging
violations of Section 8(a)(3) or violations
of Section 8(a)(l) turning on enployer
motivation. First, we shall require that
the General Counsel nmake a prinma facie
showi ng sufficient to support the 1 nference
that protected conduct was a "notivating
factor"” in the enployer's decision. Once
this is established, the burden wll shift
to the enployer to denonstrate that the sane
action would have taken place even in the
absence of the protected conduct.

Since the PERB itself has established as part of the
Carl sbad test that a violation of section 3543.5(a) occurs
"where it is shown that the enployer would not have engaged in
the conpl ai ned-of conduct but for an unlawful notivation,

purpose or intent," it is concluded that the Wight Line test

of the NLRB is an appropriate nechani sm for deciding "m xed

moti ve" cases under the EERA where the issue becones whet her
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the enpl oyer would have engaged in the conplai ned-of conduct
"but for" an unlawful notivation, purpose or intent. To hold a
viol ati on of section 3543.5(a) occurs when the enployer's
conduct was "in part" notivated by an unlawful purpose or

intent would place an enployee in a better position as a result
of the exercise of a right guaranteed by the EERA than he woul d
have occupi ed had he done nothing. Wile a borderline or
mar gi nal enpl oyee should not be transferred because of the
exercise of rights guaranteed by the EERA, that sanme enpl oyee
should not be able, by engaging in protected activity, to
prevent his enployer from assessing his performnce record and
reaching a decision not to rehire on the basis of that record,
sinply because the protected conduct nakes the enployer nore
certain of its decision; Furthernore, the

Wight Line test represents a recognition of the practical

reality that the enployer is the party with the best access to
proof of its notivation. This fact is underscored by the |ack
of discovery mechani sns afforded to charging parties from which
they may investigate the enployer's notivation.

Application of the above-stated principles |eads the
hearing officer to conclude that the Association has
established a prima facie showing sufficient to support the
i nference that protected conduct was a "notivating factor” in

the O fice's decision to transfer Viardo. Ref erences to
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Viardo's problens at Santa Monica are contained in the |AS used
to conpute Viardo's nunerical rating and several letters from
Santa Monica Unified School District admnistrators were
considered as input fromthe District's serviced by Viardo.
Since Viardo's problens at Santa Monica stemmed primarily from
her absences for negotiations, it nmust be concluded that
Viardo's attendance at negotiation sessions was a "notivating
factor" in the Ofice's decision to transfer Viardo and that
the O fice had know edge of the specific reason for Viardo's
absences and resultant problens.

As described above, however, several |egitinmate performance
deficiencies were also considered by the Ofice in nmaking its
decision to transfer Viardo: the letter fromWaller at
Pasadena to Young dated April 25, 1977 requesting that Viardo
be transferred to another school district, the nmeno from
Honsberger to Young dated April 25, 1977 regarding Viardo's
performance at Pasadena and the areas of concern outlined in
the IAS (Miardo's failure to develop realistic enroll nent
predictions, lack of in-depth counseling, lack of a
sel f-eval uati on system excessive enphasis on "best efforts”
rather than "bottomline results,” lack of articulation with
feeder schools and use of ROP phones for non-ROP busi ness).

Therefore, examning the notivating factors which stemed
| fromViardo's participation in negotiations (and were therefore
.unlamﬁul] and the Ofice's legitimate notivating factors
stemm ng from school district input at Pasadena and the six
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bef ore-descri bed factors contained in the IAS, it is concluded
that while Viardo's exercise of protected rights was a
notivating factor the Ofice has shown that several | awful
areas in which Viardo was deficient were also considered and
that the Ofice would not have retained Viardo as one of the
12, out of a total of 22, counselors to be retained in the
absence of protected conduct. This being the case, it cannot
be concluded that it has been shown that the O fice would not
have engaged in the conpl ai ned-of conduct but for an unl awf ul

notivation, purpose or intent pursuant to Carlsbad, supra.’?

Havi ng so concludéd, however, the hearing officer nust
still examine the harmto enpl oyee rights, or determ ne
whet her there is "slight harm or "inherently destructive harnt
and resol ve the charge accordingly pursuant to the second
prong of the Caflsbad test.

It is concluded that the Ofice's conduct in this case

tends to or does result in at |least sone harmto enpl oyee
rights granted under the EERA since, as concluded above, the

Ofice was notivated in part by an illegal purpose or intent.

7In Bel ri dge Teachers Associ ati on, CTA/ NEA v. Belridge
School District (12/31780) PERB Decl sion No. 157 the PERRRB
itself considered a mixed notive case. Being unable to
determ ne what portion of a disciplinary action against an
enpl oyee was based on unprotected activity, the Board held that
the entire reprimand nmust fall. See also San Ysidro Schoo
District (6/19/80) PERB Decision No. 134.
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It is further concluded that the harmto enpl oyee rights under
the facts of this case are "slight" rather than "inherently
destructive" since both the enployer's action in this case,
transfer, and Viardo's protected activity, nondescri pt
participation on the negotiating team appear simlar in scope
to the enployer's actions and activities considered by the PERB

itself in Carlsbad, supra, and inplicitly found therein to be

"slight harm" ®

Bal ancing the competing interests of the Ofice and the
rights of the enployees weighs in favor of the Office. The
Ofice's operational defense shows that Viardo had legitinmte
criticismdirected against her by Waller at Pasadena requesting
her transfer to another school district. This criticism
stemmed from specific deficiencies in Viardo's work product,
not Association activities, and included |ack of in-depth
counsel ing, lack of vocational guidance, and preoccupation as a
paper-producer. wth the exception of Haffner, the Ofice
received no other letters fromdistricts requesting the
transfer of counselors. Additionally, after being transferred
to Santa Monica, Viardo's absences due to negotiations
generated criticismfromdistrict staff, in part, because
Viardo failed to keep district staff advised of her whereabouts
when absent. Finally, the IAS prepared by Fisher indicates
deficiencies in six areas unrelated to Association activities

as described above. Wighing the Ofice's defense that it

8t is concluded that the PERB itself inplicitly found
the harmin Carlsbad to be "slight harm' since it balanced the
harm to enpl oyees against the District's operational need
def ense.
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consi dered the above factors and that Viardo conpared |ess
favorably than any of the retained counsel ors against the harm
to enployee rights due to perceived discrimnation against

Vi ardo because of her Association activities, it is the hearing
officer's opinion that the Ofice's operational defense

out wei ghs the harm to enployee rights and that the charge
shoul d be accordingly dism ssed.

No independent evidence of a section 3543.5(d) violation
havi ng been presented and no violation of section 3543.5(a)
havi ng been established, no violation of section 3543.5(d) is
f ound.

PROPOSED CORDER

Based on the findings of fact, conclusions of |aw, and the
entire record in this case; the unfair practice charge against
t he Los Angel es County Superintendent of Schools is hereby
DI SM SSED.

Pursuant to California Adm nistrative Code, title 8, part
11, section 32305, this Proposed Decision and O der shal
beconme final on May 19, 1981 unless a party files a tinely
statenent of exceptions within twenty (20) cal endar days
followng the date of service of the decision. Such statenent
of exceptions and supporting brief nust be actually received by
the executive assistant to the Board at the headquarters office
in Sacranmento before the close of business (5:00 p.m) on

May 19, 1981 in order to be timely filed. (See California
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Adm ni strative Code, title 8, part IIIl, section 32135.) Any
statenent of exceptions and supporting brief nust be served
concurrently with its filing upon each party to this
proceedi ng. Proof of service shall be filed with the Board
itself. (See Adm nistrative Code, title 8, part 111, sections

32300 and 32305, as anended.)

DATED, April 29, 1981

Kenneth A. Perea
Hearing officer
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